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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

GARY GERLINGER, individudly, on bendf of

dl others amilarly Stuated, and on behdf of the No. C 02-05238 MHP
Cdiforniagenera public
Paintiff,
V. MEMORANDUM & ORDER
RE: PLAINTIFFSMOTION FOR
AMAZON.COM, INC.; BORDERS GROUP, JUDGMENT ON THE PLEADINGS;
INC.; BORDERS, INC.; BORDERS ONLINE, DEFENDANTS MOTION FOR

LLC; and BORDERS ONLINE, INC.,
Defendants.

SUMMARY JUDGMENT

Faintiff challenges an agreement between Amazon.com, Inc. and Borders Online, LLC asviolating
federa and Cdifornia antitrust laws, the Cdifornia unfair competition law and the common law of unjust
enrichment. Defendants have moved for summary judgment on dl claims. Plaintiff moves for judgment on
the pleadings pursuant to Federal Rule of Civil Procedure 12(c) or in the dternative, for a continuance
pursuant to Rule 56(f) to conduct further discovery. Having considered the submissons of the parties, and

for the reasons st forth baow, the court rules as follows.

BACKGROUND!

Paintiff is aconsumer who purchases books online and who “purchased books directly from at
least one of the [d]efendants” FAC 110. Amazon.com Inc. (*Amazon”) isamarket leader in the online
retail book market. Amazon has invested hundreds of millions of dollarsin technology and the content
design of itswebsite, Amazon.com. Declaration of Steven Kessdl (“Kessdl Decl.”) a 6. In addition to

sling products to consumers, Amazon.com generates revenue by providing technology and business
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sarvices to other retailers. Declaration of Daniel Cooper in Support of Defendants Motion for Summary
Judgment (“Cooper Decl.”)? a 1 3. Beyond sdlling its own products on its website, Amazon.com operates
Amazon Marketplace where sdlers of new and used books (among other products) offer their products for
sde on the Amazon.com website. When avisitor to the Amazon.com website searches for abook title,
they will be provided with both the Amazon.com offering for thet title as well as any available Marketplace
sdler’ s offering and prices for that title, even if the price is lower than that offered by Amazon.com. Id. at
5. See dso Declaration of Kyle Graham (“ Graham Decl.”) at ] 2 (copy of book Empire Fdls available on
Amazon.com website through Amazon.com for $14.46 and from Amazon Marketplace sdller for $11.37,
both including standard shipping).

Amazon.com aso hogts auction Sites on its website, where sdllers offer products available for
consumersto bid on. Merchants can also establish their own “storefronts’ through Amazon.com’s zShops,
which enables sdllers to offer their merchandise for sde at the prices they choose. Thus, agiven product on
Amazon.com’ swebste may be ligted for sdle smultaneoudy by Amazon.com aswell as severd different
Marketplace, zShops, and auction sdllers. Cooper Decl. &t 1 6.

Amazon.com has aso entered into collaborations with other retallers. These collaborations teke
many different forms. For example, Amazon.com and Toys ‘R’ Us agreed to launch atoy and video game
store on the Amazon.com website. In that arrangement, Toys ‘R’ Us supplies the inventory and
Amazon.com provides the hosting, order fulfillment and customer relations services. Cooper Dedl. a 7.
For Target Stores, Amazon.com operates Target’ s website salling Target’ s products under the Target
brand name.

Amazon.com aso has arrangements with a number of partners who wish to maintain a presence on
the web but do not wish to incur the cost involved in sdling products through the Internet. In these
arrangements (* Syndicated Stores’) Amazon.com uses the partner’ s website, (which Ste retainsthe
partner’ s name and URL ) but Amazon.com sdls its own products and is responsible for filling orders and
for customer service. Amazon.com’s partnersin these arrangements earn commissions on the products
sold through the Site. - Amazon.com has a* Syndicated Store” arrangement with Borders aswell as with

partners such as Virgin Mega stores and Waterstones in the United Kingdom. 1d. at 8.
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Defendant Borders, Inc. is awholly-owned subsidiary of defendant Borders Group, Inc.
Defendant Borders, Inc. (collectively “Borders’) operates and manages more than 400 brick-and-mortar
gores. Declaration of Edward Wilhelm (“Wilhelm Decl.) at 2. Borderstoutsitsdf as the nation’s second
largest operator of retail book “superstores.”  Borders did not launch awebsite until 1998 and even then
did so with some reservations based on its lack of experience as an Internet retailer and the fact that at that
point the ability to earn an acceptable return on investment in the Internet arenawas uncertain. 1d. at 5.
Borders did not make alarge capitd investment in itswebsite. 1d. at 7. Bordersinstead invested in
expanson and improvement of its brick-and-mortar stores.  Id. at 8.

Between 1998 and 2000, Borders.com sales accounted for less than 1% of Borders' total
consolidated sales. Sales on the Borders.com website account for less than one-tenth of one percent of
industry-wide book sales (i.e., both online and brick-and-mortar stores book sales). Kessdl Dedl. a  14;
Graham Dedl., Exh. L a 2 and Exh. M 2

Although saes on Borders.com increased, so did itslosses. Wilhelm Dedl. a 19 (In fiscal year
1999, Borders.com generated sdes of $17.9 million and losses of $17.2 million but in fiscal year 2000,
Borders.com logt $29.7 million on sales of $27.4 million). Because of these losses, in 2000 Borders
conddered various options in regards to its website such as shutting it down, spinning it off as apublic
company or outsourcing the web site to athird party.* In November of 2000, Borders began discussions
with Amazon.com about a co-branded website. Id. at 11 10-12. At this time Amazon.com was actively
pursuing its strategy of providing technology and business services to other retailers and believed that
entering a venture with Borders would “further vaidate its modd of providing services to brick-and-mortar
retailers” Cooper Decl. a 1 11. Moreover, the Agreement with Borders helped Amazon.com achieve
additiona economies of scae, thus reducing Amazon's codts. 1d. At 1111; Kessel Decl. 1 18.

In April 2001, Amazon and Borders executed a“ Syndicated Store” agreement (the “ Agreement”
or “Mirror Site Hosting Agreement”) under which they would jointly rdlaunch www.borders.com as a co-

branded website.® The Agreement provides that www.borders.com will be operated by Amazon and that

Amazon will provide the inventory fulfillment, customer services, and Site content for the new co-branded
webste. Under the Agreement, Amazon.com unilateraly determines the selection of products offered, the
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terms of sale and the prices for the books sold on the web site except for those books available for in-
store pickup at a Borders brick-and-mortar store. Borders sets the price for books to be purchased online
but picked up in its stores. Wilhelm Dedl. a  13.

Amazon isthe actud sdler of the books sold on the website and accordingly retains proceeds for
those sales. Borders paid Amazon.com a one-time fee for cresting the website and Borders receives a
commission on each sde. Defendants assert that the Agreement is a service agreement. Amazon must
achieve certain sarvice levels or risk being in breach of the Agreement which would enable Bordersto
terminate the Agreement prior to the expiration of the Agreement term (originally two years, then extended an
additiond three years). Borders alegesthat its objectives in entering into the Agreement were to “maintain a
retail presence on the Internet, preserve a connection from the Internet back to [their] stores, reduce [their]
losses and improve [their] financid returns” Wilhem Dedl. a 12. The Agreement has no impact on the
legd ownership of the www.borders.com URL which continues to be held by Borders. In April 2002, the

parties extended the Agreement to include the www.waldenbooks.com Ste aswell. Cooper Decl. § 16

Haintiff generdly aleges that the Agreement diminates competition between two former rivalsin the
market for online sales of books and that consumers are therefore denied a competitive choice for their online
book purchases. Asdiscussed in detail below, plaintiff claims that two provisions of the Agreement are per
se violations of the antitrust laws.

Earlier in 2003 Defendants brought amotion to dismiss severa counts of plaintiff’s complaint. At the
hearing on April 7, 2003 this court denied defendant’s motion to dismiss without prejudice for renewa of it
on amoation for summary judgment. See Hearing Transcript attached as Exh. A to the Declaration of Roy
Katriel in support of Plaintiff’ s Opposition to Defendants Motion for Summary Judgment (“Katriel Decl.”)

Defendants have now filed amoation for summary judgment and plaintiff has filed aMotion for
Judgment on the Pleadings asto liability on countslI, 1V, V, VI, and VII of the Firs Amended Complaint.

LEGAL STANDARD
A. Mation for Judgment on the Pleadings

After dl parties have submitted their pleadings, any party may invoke Federd Rule of Civil Procedure
12(c) and move for judgment on the pleadings as long as consderation of the motion does not delay trid.

4
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Fed. R. Civ. P. 12(c). “Judgment on the pleadings is proper when the moving party clearly establishes on the
face of the pleadings that no materia issue of fact remains to be resolved and that it is entitled to judgment as
amatter of law.” Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542, 1550 (9th Cir. 1989).
The court accepts dl alegations of the nonmoving party astrue. Doleman v. Méiji Mut. Life Ins. Co., 727

F.2d 1480, 1482 (9th Cir. 1984). If the court reviews matters outside the pleadings, the motion is properly
treated as a motion for summary judgment. Fed. R. Civ. P. 12 (c). In deciding such amotion, the court may
a0 consder factsthat are properly the subject of judicid notice. Cf. MGIC Indem. Corp. v. Weisman, 803

F.2d 500, 504 (9th Cir. 1986). Interpretation of acontract isa purely lega question which is susceptible to a
motion for judgment on the pleadings. Cf. Atel Financia Corp. v. Quaker Coa Co., 321 F.3d 924, 925-26

(9™ Cir. 2003)(interpretation of a contract is a pure question of law).

Defendants assart that plaintiff has not met the legd standard for judgment on the pleadings. A
plaintiff is not entitled to judgment on the pleadings if the defendant’ s answer raisesissues of fact or an
affirmative defense, which, if proved, would defeat plaintiff’s recovery. Quwest Communications Corp. V.
City of Berkeley, 208 F.R.D. 288, 291 (N.D. Ca. 2002)(plaintiff’s motion on the pleadings can be granted

only if dl affirmative defenses raised in answver are legdly insufficient). Both Borders and Amazon.comin
their answersto the FAC, raised the affirmative defenses that plaintiff lacked standing and that he had
auffered no antitrust injury. Plaintiff has not countered these defensesin his motion.

In order to determine whether the plaintiff has “antitrust Sanding” the court must evaluate the
plaintiff’ s harm, the aleged wrongdoing by the defendants and the relationship between them. Associated
Gen. Contractors of California, Inc. v. Cdifornia State Council of Carpenters, 459 U.S. 519, 5353 (1983);
Knevelbaard Dairies v. Kraft Foods, Inc., 232 F.3d 979, 987 (9" Cir. 2000). As discussed below, plaintiff

has made no showing that the aleged price-fixing, if analyzed pursuant to the rule of reason would in fact be
detrimentd to plaintiffs. On firgt blush it gppears that section 4.3 of the Agreement would lead to lower
prices available to consumers on the Borders.com website. Plaintiff has adduced no evidence that, but for
Section 4.3 Amazon would have lowered its prices but did not do so because it would have been obligated to
list the lower prices on both the Borders.com website and the Amazon.com website. In contrast,
Amazon.com has introduced evidence that despite Section 4.3 of the Agreement, Amazon.com has lowered

pricesfivetimes snce July 2001. Kessdl Dedl. at 1 5; Zapolsky Decl. Exh. T.

5
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Nor has plaintiff demondirated that he has suffered an “antitrust injury.”  Injury that flows from aspects
of adefendant's conduct that are beneficid or neutra to competition is not "antitrust injury.” MetroNet Servs.
v. U.S West, 325 F.3d 1086 (9th Cir.2003); Rebd Qil, 51 F.3d at 1433. Where the defendant's conduct
harms the plaintiff without adversdly affecting competition generdly, there is no antitrust injury. MetroNet
Savs, 325 F.3d 1086; Poal Water Prods. v.Olin Corp., 258 F.3d 1024, 1034-36 (9th Cir.2001).

The court questions plaintiff’ s sanding and whether plaintiff has suffered an * antitrust injury.”

Nonetheless, the court will andyze the clams presented.
B. Mation for Summary Judgment
Under Federd Rule of Civil Procedure 56, summary judgment shal be granted "againg a party who

fails to make a showing sufficient to establish the existence of an element essentid to that party's case, and on
which that party will bear the burden of proof at trid . . . Snce acomplete fallure of proof concerning an
essentiad dement of the nonmoving party's case necessarily renders dl other factsimmateria.” Celotex Corp.
v. Catrett, 477 U.S. 317, 322-23 (1986); see dso T.W. Elec. Sarv. v. Pacific Elec. Contractors Assn, 809
F.2d 626, 630 (9th Cir. 1987).

The moving party bearsthe initid burden of identifying those portions of the record which
demondtrate the absence of a genuine issue of materid fact. The burden then shifts to the nonmoving party to
“go beyond the pleadings, and by [its] own affidavits, or by the ‘ depositions, answers to interrogatories, or
admissonson file, designate * specific facts showing that thereisagenuineissuefor trid.”” Celotex, 477 U.S.
a 324 (citations omitted); see also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)(a dispute

about a materid fact is genuine “if the evidence is such that areasonable jury could return averdict for the
nonmoving party”). The moving party discharges its burden by showing that the nonmoving party has not
disclosed the existence of any “sgnificant probative evidence tending to support the complaint.” First Nat'|
Bank v. Cities Serv. Co., 391 U.S. 253, 290 (1968).

The court’s function on amotion for summary judgment is not to make credibility determinations. See
Anderson, 477 U.S. a 249. Theinferencesto be drawn from the facts must be viewed in alight most
favorable to the party opposing the motion. See T.W. Elec. Serv., 809 F.2d at 631.

In an antitrugt case, “if the factua context renders [plaintiff’s] dam implausble- if the dam is one that

simply makes no economic sense - [plaintiff] must come forward with more persuasive evidence to support

6
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[hig] claim than would otherwise be necessary.” Matushita Electric Indudirid Co., Ltd. v. Zenith Radio

Corp., 475 U.S. 574, 587 (1986). Theideathat Amazon and Borders are trying to maintain some artificialy
high price structure to the detriment of consumersisfairly ludicrous on its face as both the Amazon and
Borders websites list numerous third party sellers of the same books Amazon and Borders are offering
without any attempt to regulate the prices offered by these third parties and with the effect that these parties
frequently offer lower prices than those of offered by Amazon. See Graham Decl. and related exhibits.

C. Moation for a Continuance Under Federal Rule of Civil Procedure 56(f)

Pursuant to Federd Rule of Civil Procedure 56(f), upon a showing by the party opposing amotion
for summary judgment that it "cannot for reasons stated present by affidavit facts essentid to judtify the party's
opposition,” the court may deny or continue the mation for summary judgment in order to permit that party an
opportunity to obtain necessary discovery. "Ordinarily, summary judgment should not be granted when there
are relevant facts remaining to be discovered, but the party seeking a continuance bears the burden to show
what specific facts it hopes to discover that will raise an issue of materid fact." Continentd Maitimev.
Pecific Coast Metd Trades, 817 F.2d 1391, 1395 (Sth Cir. 1987).

A Rule 56(f) motion should be granted where the party opposing summary judgment makes atimely
gpplication that specificdly identifies relevant information to be discovered, and there is some basis for
bdlieving that such information actudly exids. Visalntl Serv. Assnv. Bankcard Holders, 784 F.2d 1472,
1475 (9th Cir. 1986). Granting of such amotion is particularly gppropriate where the identified information is

the subject of outstanding discovery requests. 1d.

DISCUSSION

|. The Antitrust Clams Alleged Per Se Violations
Haintiff’s motion for judgment on the pleadings hinges primarily on interpretation of two provisons of

the Agreement: one regarding prices and the other provison which limits Borders from engaging in other

7
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online retailing pursuits during the time of the Mirror Site Hosting Agreement. Plaintiff asserts that both of
these provisions independently congtitute per se violations of 15 United States Code, section 1 (“the Sherman
Act’). The court will address each of these argumentsin turn.

A. Allegations of Per Se Price Fixing

Section 1 of the Sherman Act forbids contracts, combinations, or conspiraciesin restraint of trade,
including price-fixing agreements between competitors. See 15 U.S.C. § 1. The Mirror Site Hosting
Agreament iswithout question, an “agreement.” The question iswhether the Agreement is"unreasonable’
under section 1. Am. Ad.Mgnt., 92 F.3d at 788. See also N'west Wholesale Stationers, Inc. v. Pec.

Sationery and Printing Co., 472 U.S. 284, 289 (1985). To determine whether the agreement is
unreasonable, the court must decide at the threshold whether it is per seillegd or whether it must be andyzed
under the "rule of reason." Paladin Assoc., Inc. v. Montana Power Co., 328 F.3d 1145, 1155 (9" Cir.
2003).

Treating an agreement as per seillegd is agppropriate only if the agreement fals within the category of
"agreements or practices which because of their pernicious effect on competition and lack of any redeeming
virtue are conclusively presumed to be unreasonable and therefore illega without elaborate inquiry asto the
precise harm they have caused or the business excuse for their use." N'west Wholesale Stationers, 472 U.S.

at 289, 105 S.Ct. 2613. The decision to apply the per se rule turns on "whether the practice facidly appears
to be one that would dways or aimost always tend to restrict competition and decrease output.” |d. at 289-
90, 105 S.Ct. 2613. See dso Nat'l Collegiate Athletic Assn v. Bd. of Regents of Univ. of Okla, 468 U.S.
85, 103-04, 104 S.Ct. 2948, 82 L.Ed.2d 70 (1984)("Per se rules are invoked when surrounding
circumstances make the likelihood of anticompetitive conduct so greet as to render unjudtified further
examination of the challenged conduct.").

Price fixing occurs when two competitors jointly set prices for their respective goods. Broadcast
Music, Inc. v. Columba Broadcasting Sys., Inc., 441 U.S. 1, 9 (1979). Impermissble price-fixing

arrangements are not limited to agreements to charge uniform or identical prices. See eg., United States v.
Socony-Vacuum Oil Co., 310 U.S. 150, 222 (1940)(combination with the purpose and effect of raising,

depressing, fixing, pegging or stabilizing the price of acommodity in interstate or foreign commerceisillegd
per se); Local 36 of Intern. Fisherman & Allied Workers of Am. v. United States, 177 F.2d 320, 337 (9"

8
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Cir. 1949) (same); In re Whest Rail Freight Antitrust Litig., 579 F.Supp. 517, 538 (N.D. I1l. 1984), &f'd
759 F.2d 1305 (7" Cir. 1985)( agreement which sets manner in which rates/prices are caculated illegd price

fixing).

Haintiff alegesthat the Agreement contains a“ price fixing arrangement,” which arrangement, he
aleges, isaper seviolaion of Section 1 of the Sherman Act. The provision in question, Section 4.3 of the
Agreement provides that:

As between the Parties, Amazon.com or its Affiliates will determine the prices and other fees
and terms and conditions (including without limitation, shipping and handling) for al Products
offered for sde through the Mirror Site and the Amazon.com Site; provided, that process,
other fees, and terms and conditions for sdle of the Mirror Products through the Mirror Site
will be at least as favorable as the prices offered for each of the same Mirror Products sold
through the Amazon.com site (other than any applicable taxes required or chosen to be
collected through the Mirror Site).

Wilhem Decl., Exh. B, a p.8 (Agreement § 4.3 (emphasis added)).
The parties agree that this section of the Agreement forbids Amazon from sdlling a book on its own

Steat aprice lower than the price for which Amazon offers the book for sale at the www.Borders.com Ste.

Beyond this, the parties hotly contest the effect of this section. Plaintiff interprets this language as a horizontal
price-fixing term thet is per se unlawful. Neither party has cited to the court a case with asmilar type of
arrangement.  While book-sdlling, including online book-sdlling is not a new industry, the court is required in
this case to determine whether the per se analysis should apply to a ne method of marketing.

The court concurs that section 4.3 of the Agreement concerns prices. However, the court regjects
plaintiff’s suggestion that because the provison of the Agreement may have an affect on prices, that it is
automaticaly aper seillegd “price-fixing agreement.” The court is ot persuaded by plaintiff’s citations on
this point to Catalano, Inc. v. Target Stores, Inc., 446 U.S. 643 (1980); United States v. Masonite Corp.,

316 U.S. 2655 (1942); and Generd Cinema Corp. v. Buena Vida Didribution Co., Inc., 532 F. Supp. 1244

(C.D. Cd. 1982). Although in each of these cases per se price-fixing was found, none of the agreementsis
aufficiently smilar to the Mirror Site Hosting Agreement to be persuasive. In Catalano competing wholesders
conspired to fix credit terms offered to customers. See Catdano, 446 U.S. at 644-45. In Masonite, the
relevant contracts provided for specific minimum prices. See Masonite, 316 U.S. at 271. In Generd
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Cinema, the parties arranged to “plit” rights of first negotiation for new films. See Generd Cinema, 532
F.Supp. at 1256-57.
Asthe Supreme Court stated in BMI, “not al arrangements among actua or potentia competitors

that have an impact on price are per se violations of the Sherman Act or even unreasonable restraints.” BMI,
441 U.S. a 23. Inorder for the court to apply the per se rule plaintiff must convince the court thet
Amazon's agreement not to undercut the pricesit offers on behdf of its partner “threatens the * centra
nervous System of the economy,’ that is, competitive pricing.” BMI, 441 U.S. at 23, quoting United Statesv.
Socony-Vacuum Oil Co., 310 U.S. 150, 226 n.59 (1940).

Paintiff takes many different runs at trying to explain how this section amounts to price-fixing.
Defendant and Plaintiff concur that a company can unilateraly set the price of its own products. However,
plantiff rgects the premise that Amazon.com can in fact make pricing decisons unilaterdly for the books
offered on the two sites. Plaintiff claimsthat Section 4.3 of the Agreement “limits the parties’ discretion to
price products on the two sites” Pl. Opp. To Def’s Motion for Summary Judgment at 4:21-23." Plaintiff
argues that Amazon' s discretion in setting prices would end were Amazon to use that discretion to set amore

advantageous price for abook on its own webste than it were to set on the www.Borders.com Ste. Plantiff

takes this argument one step further dleging that the Agreement is*a binding assurance that Amazon.com will
not price the booksiit sals on the www.A mazon.com website below a certain threshold.” Plaintiff’ s Reply

Brief in Support of Motion for Judgment on the Pleadings at 3:11-14. The court finds this last interpretation
to be a blatant miscongtruction of Section 4.3. The court finds that nothing in the Agreement would ban
Amazon.com from selling each and every book on its website for $1 aslong as the same price were listed on
the Borders.com website.

Defendant counters that since al the books belong to Amazon, Amazon is only setting pricesfor its
own product. Defendants cite the BMI case in defense of their Agreement. While the case at bar does have
certan admilaritiesto the BMI case the facts of the BMI case are not sufficiently smilar to the current case to
provide this court with an easy answer. In BMI, the Supreme Court focused on the question of whether the
fees BMI and ASCAP st for blanket licensng agreements of individua copyright owners works contituted
per se unlawful price-fixing. The Supreme Court upheld the blanket licensing fee based on the Court’s
finding that:

10
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[T]he blanket-license fee is not set by competition among individua copyright owners, and it
isafeefor the use of any of the compositions covered by the license. But the blanket license
cannot be whally equated with a smple horizonta arrangement among competitors. ASCAP
does st the price for its blanket license, but that license is quite different from anything any
individua owner could issue. Theindividuad com s and authors have neither agreed not
to sl individudly in any other market nor use the blanket license to mask pricefixing in such
other markets. Moreover, the substantia restraints placed on ASCAP and its members by
the consent decree must not be ignored.

BMI at 23-24.

The Agreement between Amazon and Bordersis substantialy different from the agreement between
ASCAP and BMI and the composers; the service offered by the blanket license fee was both unique to the
music industry and had been tested many times over in prior litigation. Thus, the Supreme Court’ s holding in
BMI does not mandate a particular conclusion regarding the Mirror Site Hosting Agreement.

Pantiff aversthat the Agreement condtitutes horizonta price-fixing Snceit “gives Bordersthe right to
control the minimum price a which books will be sold, even when those books do not belong to Borders.”

Id. at 7:13-15. Plaintiff looks to Arizonav. Maricopa County Medical Society, 457 U.S. 332 (1982), for

support that an agreement which sets an outside price rangeis a*“naked restraint” on trade.
In Maricopa County, a group of Arizona doctors agreed through their affiliation in a medical

foundation to adhere to a fee schedule establishing a maximum payment that any participating physician could
collect from hisor her patients who had medica insurance. Nothing prevented the physicians from charging
less than the maximum, but they could never charge more that the agreed upon upper limit. The Supreme
Court disdlowed the agreement, finding it per se pricefixing. Id. at 357. 8

The court does not find that the Agreement at issue here contains the same condrictions asthe

agreement in Maricopa County. Reed literdly, the Agreement does not mandate a minimum price as plaintiff

suggests. Conceivably under the Agreement Amazon could sell abook at alower price on the Borders.com
webgte than the price it would list the same book for on its own Amazon.com ste. Although there would be
no gpparent business reason for doing so, thisis il arelevant congderation in determining whether the
provison “fixes’ prices. The court finds that the Agreement does not set a minimum, maximum or range for
the prices Amazon.com can charge for the booksit sdls on the web sites. The court concurs with Amazon
that it has unfettered discretion to choose a price a which abook will be sold.

The court further finds that the Agreement in any no way affects the prices that Borders can sl
books for at its brick-and-mortar stores or the price that Borders sets for books to be purchased on the

11
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Borders.com website for books which will be picked up at the store; nor does the Agreement affect the price
Borders can list the book for on its own Bordersstores.com site to be reserved and purchased in the store.

Thusthe court findsthat § 4.3 does not congtitute per se price-fixing.

B. Allegationsthat Section 4.3 isat Most an Ancillary Redraint
Defendants propound the same argument both to defend againg plaintiff’s motion for judgment on the

pleadings and in seeking summary judgment on their favor on the Section 1 dam —i.e, that the Agreement is
procompetitive and thus permissible under arule of reason anayss.

Defendants assert that “even if Section 4.3 could be characterized as affecting prices, it would still not
merit per se condemnation because it is an ancillary provison within a procompetitive agreement between
Amazon.com and Borders. Section 4.3, defendants argue, isa smdl part of an arrangement under which
Amazon.com agrees to operate and maintain the Mirror Site. An agreement will be reviewed under the rule

of reason where the agreement on price is ancillary to the overal agreement. Polk Bros., Inc. v. Forest City

Enterprises, Inc., 776 F.2d 185, 188-89 (7™" Cir. 1985)(if at the time ancillary restraint was adopted it may
promote the success of a more extensve cooperation, then the rule of reason is applied). In Polk Brothers,
two retailers agreed to share space to provide customers with afull line of home supplies. Polk Bros. sold
appliances, Forest Enterprises sold building materials. As part of their agreement, the parties negotiated a
fifty year redtrictive covenant specifying products that esch retailer could and could not sdll. 1d. at 187. The
trid court found this arrangement to be aper se violation of the antitrust laws, but the Court of Apped
reversed holding that the horizonta restriction was ancillary to the agreement and therefore subject to the rule
of reason. |Id. a& 188. The redtriction, the court found, was intended to prevent one party “free-riding” off the
other. 1d. at 190.

Defendants argue that the same analysis gpplies here. Were Amazon.com able to offer lower prices
for books on its own webste than it did on Borders.com, then shoppers origindly lured to the Borders.com
site by the Borders name (its contribution to the Agreement) could be induced to purchase the book at a
lower price from Amazon.com thus chegting Borders out of its commisson. Asin Polk Bros, section 4.3 of
the Agreement prevents Amazon.com from free-riding off of Borders. See also Paladin Assoc., Inc. v.

Montana Power Co., 328 F.3d 1145, 1155 (9" Cir. 2003) and Rothery Storage and Van Co. v. Atlas Van
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Lines, Inc. 792 F.2d 210, 229 (D.C. Cir. 1986). Asthe Polk Bros case makes clear, the court may look
beyond the language of the agreement to the context in which the agreement was entered to determine
whether the provison isancillary. Polk Bros, 776 F.2 a 189. Looking beyond merdly the language of the
Mirror Site Hosting Agreement to the conduct of the parties and the context in which the agreement was
entered into, the court concursthat § 4.3 isan ancillary provison.

Once the court has determined that the provison is ancillary, then the rule of reason applies. Therule
of reason weighs legitimate judtifications for arestraint againgt any anticompetitive effects. In arule of reason
andysdss, the court must review dl the facts, including the precise harms dleged to the competitive markets,
and the legitimate justifications provided for the challenged practice, and determine whether the
anticompetitive aspects of the chalenged practice outweigh its procompetitive effects. See N'west Wholesde
Stationers, 472 U.S. at 290-93; see dso Cal. Dental Assnv. FTC, 224 F.3d 942, 947 (9th Cir.2000) (on

remand from the Supreme Court). Amazon.com’s agreement with Borders regarding pricing on the two
webgtesis anticompetitive if it "[harmg dlocative efficiency and raises the prices of goods above competitive
levels or diminishestheir qudity” Rebd Qil Co. v. Atl. Richfield Co., 51 F.3d 1421, 1433 (9th Cir.1995).

Currently, the court does not have before it sufficient evidence to make a determination on the issue of
whether the Agreement has an anti-competitive effect.
C. Allegations of an Impermissible Horizonta Market Allocation

Inthe FAC, plaintiff aleges that the provison of the Agreement which limits Border’ s online activity is
ahorizonta market divison and per seillegal. FAC 1146-57; 65-72. Interestingly, plaintiff does not raise
thisissue a dl in his motion for judgment on the pleadings, but defendants raise the issue in their motion for
summary judgment.

Amazon.com is the seller of record and inventory supplier of any books sold online ether through

the www.Amazon.com or the www.Borders.com website. See Agreement 88 4.2.1 and 4.3. Section 6.1

of the Agreement prohibits Borders from sdlling any book online directly or through an affiliation with another
party. Section 6.1 providesin pertinent part:

Commencing on the Launch Date and theregfter during the Term, Borders.com will not, and
will causeits Affiliates not to, (a) operate, endorse, link to from the Borders.com Hosted
Sites, or promote the e-commerce functionality of any web-based or online service that
permits Persons not |ocated in a Borders Physica Outlet to purchase products for shipment
to a degtination not located in a Borders Physica Outlet (e.g. Y ahoo! Shopping,
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Shop@AOL, or barnesandnoble.com); (b) sell or distribute products for compensation
through any web-based or online service that in elther case permits Persons not located in a
Borders Physical Outlet to purchase products (e.g. Yahoo! Shopping, Shop@AOL, or
barnesandnoble.com).

Agreement §6.1. (Emphasis added).

Thus, plaintiff asserts, the parties have dlocated the online booksdling market venue solely to
Amazon.com, leaving Borders to sell books only in the brick-and- mortar venue. Plaintiff clamsthat asa
result of the Agreement two competitors have agreed to divide up a“market” and that thisis per se
impermissible. PAmer v. BRG of Georgia, 498 U.S. 46 (1990)(per curiam); United States v. Brown, 936

F.2d 1042, 1045 (9™ Cir. 1991)

Defendants propose severd analyses asto why this provisonisnot illegd. Defendants assert that the
Agreement does not redtrict any other sales activity of Borders such as off-line sales of books, use of the
Bordersstores.com website for shoppers to reserve books for in-store pick up or Amazon.com’ s right to
build brick-and- mortar soresif it chose. Defendants also argue that the Agreement involves “only an
ancillary restraint in the context of an integrative venture with procompetitive gods and effects’ and should
thus be judged according to the “rule of reason.” Polk Bros., Inc. v. Forest City Enterprises, Inc., 776 F.2d
185, 188-89 (7" Cir. 1985).

Paintiff assertsthat the holding of Pamer v. BRG of Georgia, 498 U.S. 46 (1990)(per curiam)

compesafinding of illegd per se market dlocation. Plaintiffsin PAmer were purchasers of Georgia Bar
review courses. Prior to entering into an agreement, defendants BRG and HBJ were competitors each
offering bar review coursesin Georgia. The PAmer defendants entered into an agreement whereby HBJ
agreed to turn its Georgia bar review operations over to BRG and to grant BRG an exclusive license to
market bar review courses under HBJ s “BarBri” trade name. Id. at 47. The PAmer plaintiffs moved for
partid summary judgment. The Supreme Court reversed denias of summary judgment by both the tria and
gpped s court, and found the agreement per se unlawful. The Court held thet:

Here, HBJ and BRG had previoudy competed in the Georgia market; under their allocation

agreement, BRG received that market, while HBJ recelved the remainder of the United

States. Each agreed not to compete in the other’sterritories. Such agreementsare

anticompetitive regardless of whether the parties split a market within which both do business

or whether they merely reserve one market for one and another for the other. Thus, the 1980

agreement between HBJ and BRG was unlawful on its face
Id. at 49-50.
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Maintiff argues that the same rationde applies here because under the Agreement Borders exited the
“online book sales market segment and alocate]d] that market ssgment Amazon.com only.” Pl. Opp. at
10:24-11:2. (emphasisadded) Before the court can determine whether section 6.1 congtitutes an agreement
to split amarket, the court must determine what the relevant market is. In the Pmer case, the question was
very sraightforward, the market was the State of Georgia. Here the question is not so clear. No conclusive
evidence has been adduced ether by plaintiff or by defendants regarding the appropriate market definition.
Amazon.com refersto asurvey it conducted to support its dlegation that consumers who purchase books
online will dso be just aslikely if not more so to purchase books in a bricks-and-mortar book store and thus
the “market” isbooks sold in dl venues. See Kessdl Dedl. at 1 15-16.° (Amazon.com commissioned study
by Lewis Mobilio which showed that Amazon.com customers purchased books both online and in brick-and-
mortar sores). If thisis correct, then the court would find no clear per se market alocation. Plaintiff
contests the admissihility of this evidence yet offers nothing but unsupported dlegations that thereisa
separate and digtinct “ online market segment.”  Without such evidence the court is precluded from finding a
per se violaion such asthat found in Pamer.

Defendant asserts that this provison is a most an ancillary restraint which prevents “free-riding” by
Borders. Defendants aso claim that the exclusivity provison is* narrowly limited to the specific areain which
Amazon.com and Borders agreed to collaborate -- online sales of books for direct home delivery.” Defs
Reply at 10:1-3, citing to Rothery Storage. The court finds this last contention troubling. If the provisonisin

fact intended to prevent free-riding -- i.e. dlowing Bordersto dilute its name recognition in the on-line
market, then the provision goes beyond the “ narrow tailoring” defendant asserts. Under section 6.1 during
the term of the agreement Borders could not even provide overstock books to another online marketer even
if there were no mention online that these books came from Borders. The court has insufficient evidence on
thisissue to make a determination at thistime. Therefore, Defendants Motion for Summary Judgement on

thisissueis denied.

Il. Clams Regarding an Alleged Conspiracy to Monopolize

Count IV of the FAC dleges that defendants entered into a conspiracy to monopolize the market in
violaion of Section 2 of the Sherman Act, 15 U.S.C. §2. Thedementsof thisclam are: (1) acombination,
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conspiracy, or agreement; (2) specific intent to monopolize; and (3) an overt act to further the conspiracy.
Paladin Assoc., Inc. v. Montana Power Co., 328 F.3d 1145, 1155 (9™ Cir. 2003), diting United States v.
Yelow Cab Co., 332 US 218, 224-25 (1947).

The existence of an agreement isnot in dispute. As noted above, proof of a conspiracy requires

proof of a specific intent to monopolize. Plaintiff’s sole evidence of intent ishisaleged “proof of an
underlying violation of Section 1 of the Sherman Act.” Pl. Motion at 13:20-22. Because the court has
rgected plantiff’ s arguments regarding per se violations and has not conclusvely determined any Section 1
violation, plaintiff has not, at this stage of the proceedings, proven intent. Therefore, plaintiff’s motion for
judgment on the pleadings on this cause of action is denied.

[11. Alleged Clayton Act Violaions

Each party argues that the court should rulein its favor on Count V of the FAC —the Clayton Act
Clam. Count V of the FAC dlegesthat defendants have violated Section 7 of the Clayton Act, 15 U.SC 8§
18. (“Section 7). See FAC1179-82. Thelanguage of Section 7 makesit unlawful for afirm to “acquire”’
the equities or assets of another firm where the necessary anti-competitive effects occur but it says nothing
about liability for the seller. Asareault, “a[Section 7 clam for monetary damages, as a matter of law, does
not exist againgt the person or entity selling the assets but rather must be brought againgt the acquiring person
or entity.” Arbitron Co. v. Tropicana Prod. Sales, 1993 WL 138965, at *4 (S.D.N.Y. Apr. 28, 1993); see
aso United States v. Coca-Cola Bottling Co., 575 F.2d 222, 230 (9th Cir. 1978) (dtating that sellersin
Section 7 cases are not technicdly violators of the law); Fricke-Parks Press, Inc. v. Fang, 149 F. Supp. 2d

1175, 1185 (N.D. Cdl. 2001) (stating that Section 7 does not cover claims againgt sellers for damages); Tim
W. Koerner & Assocs., Inc. v.Aspen Labs,, Inc., 492 F. Supp. 294, 300 (S.D. Tex. 1980), &f'd, 683 F.2d

416 (5th Cir. 1982) (holding that “by its express terms, [S]ection 7 of the Clayton Act is directed only against
the acquiring corporation.”). Asareault, there can be no dlam as amatter of law against Borders asthereis
no indication that Borders acquired an asset pursuant to the Agreement. The court will however, review the
clam asit gands againg defendant Amazon.com.

Section 7 of the Clayton Act isthe principa antitrust statute applicable to mergers and acquidtions. It

providesin relevant part asfollows:
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No person engaged in commerce or in any activity affecting commerce shdl acquire, directly

or indirectly, the whole or part of the stock or other share capital and nevﬁerson

subject to the jurisdiction of the Federa Trade Commission shdl acquire the whole or any

part of the assets of another person engaged dso in commerce or in any activity affecting

commerce, where in any line of commerce or in any activity affecting commerce in any

section of the country, the effect of such acquisition may be substantidly to lessen

competition, or to tend to creste a monopoly.
15 U.S.C. 8§ 18 (emphasis added). For those subject to the jurisdiction of the Federal Trade Commission,
the following transactions are within the reach of the satute: (1) both of the participants— the acquiring firm
and the acquired firm — must be engaged either in interstate or foreign commerce or an activity affecting such
commerce; (2) the chalenged transaction must condtitute an “acquisition” within the meaning of Section 7; (3)
the acquisition must be of “stock” or “assets’; (4) the acquisition may beindirect as well as direct; and (5) the
acquisition may be of dl or any part of the stock or assets of the acquired person. 2 Julian O. von

Kainowski et d., Antitrust L aws and Trade Regulation, § 29.02 [1][c] (2d ed. 2003).

A. The Acquistion Issue

Previoudy, defendants brought a Motion to Dismiss, daming thet plaintiff had falled to alege any
facts or dlegations that the Agreement congtituted a merger or its functiona equivadent within the purview of
Section 7 and dleging that the Agreement between Amazon.com and Borders congtitutes an “acquisition” of
“aset(s)” within the meaning of Section 7.

The words “acquire’” and “acquisition” are not defined in Section 7 or elsewhere in the Clayton Act.
In keeping with the broad mandate of antitrust laws, however, courts have generaly adopted aflexible
gpproach in determining the scope of thislanguage. Addamax Corp. v. Open Software Found. Inc., 888 F.
Supp. 274, 285 (D. Mass. 1995) (citing United States v. PhiladelphiaNat'| Bank, 374 U.S. 321, 337-339
(1963)); see dso United States v. Columbia Pictures Corp., 189 F. Supp. 153, 181-82 (S.D.N.Y. 1960)

(holding that the words “acquire’” and “assets’ are generic terms, which are to be given liberd interpretation
by the courts).

The term “asset,” as used in Section 7, has been broadly interpreted. It has been construed to
include, among other things, patents, SCM Corp. v. Xerox Corp., 645 F.2d 1195, 1205 (2d Cir. 1981), cert
denied, 455 U.S. 1016 (1982); trademarks, United Statesv. Bestrice Foods Co., 344 F. Supp. 104, 114
(D. Minn. 1972), &f’d on other grounds, 493 F.2d 1259 (8th Cir. 1974), cert. denied, 420 U.S. 961
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(1975); and even sdes routes and sales volumes, United States v. I TT-Continental Baking Co., 485 F.2d 16,
20 (10th Cir. 1973), rev'd on other grounds, 420 U.S. 223 (1975).
At the April 7, 2002 hearing on defendants Motion to Dismiss, this court ruled that plaintiff’s

alegations on the Section 7 claim were sufficient to put defendants on notice as to the nature of hiscdams.
SeeKatrie Decl., Exh A (April 7, 2003 Hearing Transcript a 22:9-23:5). The court did not, however,
preclude defendants from raising this argument again as part of amotion for summary judgment. Defendants
have, in fact, now made aclam for summary judgment on the Section 7 clam, and plaintiff has moved for
judgment on the pleadings on this clam as well.

Faintiff makes two arguments as to how the Agreement condtitutes an “acquisition of assets’ within
the meaning of Section 7. Firgt, plaintiff arguesthat in defendants answer to the FAC, defendants “ concede
that, pursuant to their transaction, Borders granted Amazon.com the legd right to redirect users of the

www.Borders.com website to Amazon.com’ s www.Amazon.comwebsite” P, Mot. At 17:10-14 citing to

Defendants Answersat 1 35. Plantiff then assertsthat this legd permission is equivadent to the grant of a
license from Borders to Amazon.com for the use of Border’ swebsite and thus fdls into the definition of an

acquistion as set out in United States v. Columbia Pictures Corp., 189 F.Supp.153, 181-82 (S.D.N.Y.

1960)(Section 7 imposes no specific method of acquisition, rather with the end result of atransfer of a
aufficient part of the bundle of legd rights and privilegesto give the transfer economic significance and a
proscribed adverse effect.).

Many courts, including this one, have deferred to the ruling in Columbia Pictures, 189 F. Supp. 153,
as guidance for the interpretation of Section 7. See Nelson v. Pacific Southwest Airlines, 399 F. Supp.
1025, 1028 (S.D. Cal. 1975); see ds0 ITT-Continental Baking, 485 F.2d at 20; Mr. Frank, Inc. v. Waste
Mamt, Inc., 591 F. Supp. 859, 866 (N.D. Ill. 1984); Southern Concrete Co. v. United States Steel Corp.,
394 F. Supp. 362, 374 (N.D. Ga. 1975), &f'd, 535 F.2d 313, rel' g denied, 540 F.2d 1085 (5th Cir.
1976), cert. denied, 429 U.S. 1096 (1977).

In Columbia Pictures, 189 F. Supp at 181-82, Screen Gems, Inc., awholly owned subsidiary of

Columbia, was granted the exclusive right to distribute for fourteen years gpproximately 600 fegture films
owned by Universal Pictures Company, Inc. The court held that such an agreement congtituted an acquisition
inlight of Section 7:
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Asusad here, the words *acquire and ‘assets are not terms of art or technical legal
language. In the context of this statute, they are generic, imprecise terms encompassing a
broad spectrum of transactions whereby the acquiring person may accomplish the acquisition
by means of purchase, assgnment, lease, license or otherwise.. . .

Id. at 182.

Courts have held that there may be an “acquisition” within the scope of Section 7 in cases of alease
or license. See United States v. Archer-Daniels Midland Co., 584 F. Supp. 1134 (S.D. lowa 1984)

(operating lease); Columbia Pictures, 189 F. Supp. 153 (long term exclusive license). In fact, one court has

held that the obtaining of aloca ddivery route in the apparent absence of consideration was an “acquistion”
under Section 7. United States v. ITT-Continental Baking Co., 485 F.2d 16, 20 (10th Cir. 1973), rev’d on

other grounds, 420 U.S. 223 (1975).
Faintiff arguesthat Section 9.1 of the Agreement offers an independent basis for finding an
“acquidtion.” Section 9.1 provides thet:
As between the Parties: () Amazon.com reserves al right, title and interest in and to the
Amazon.com Site, the Mirror Site (excluding al Borders.com Intellectua Property), and the
Amazon.com Intellectua Property, together with dl Intellectual Property Rights associated
therewith and no title or ownership of any of the forgoing is transferred, or, except as
expressly st forth in Section 9.2, licensed to Borders.com, or any other Person pursuant to
this Agreement.
EX. A to Kolbe Decl. At p.14, §9.1 (emphasis added).

Plaintiff asserts that Section 9.1 redllocates ownership of the Borders.com website from Bordersto

Amazon.com. In Columbia Pictures, 189 F. Supp. at 183, the court stated that “asset” should be construed

to mean anything of vaue. Inthe case a bar, there is no question that www.borders.com hasvaue. As
compensation for the arrangement, Borders obtains a percentage of the transaction revenues generated from
the purchase of products through the site. 1d. § 7.2. Accordingly, the websiteis an “asset” pursuant to the
Clayton Act.

Defendants contend that the no acquisition has taken place and that the Agreement ismerdly a
sraightforward contract in which Amazon agrees to independently design, host, operate and maintain a new
website ble through the www.borders.com URL. The court need not determine this issue as plaintiff
cannat in any event demondtrate the necessary anticompetitive effect.

B. Thelssue of Anticompetitive Effect

19




UNITED STATESDISTRICT COURT

For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

Assuming arguendo that the Agreement congtituted a merger or acquisition, defendant clams that the
Agreement poses no violation of Section 7 because plaintiff cannot prove that the Agreement may
“subgtantidly . . .lessen competition, or . . .tend to create amonopoly.” 15 U.S.C. § 18. Faintiff arguesthat
the standard for showing an anticompetitive effect is quite minima. “Section 7 is an incipiency statute that
prohibits transactions even before any anticompetitive harm occurs.” Pl. Mot. At 18:12-15. Still, plaintiff
must show that the “ merger create[s] an gppreciable danger of [anticompetitive] consequences in the future.
A predictive judgment, necessarily probabilistic and judgmentd rather than demongtrableis caled for.”
Cdiforniav. Sutter Hedth Sys., 130 F.Supp.2d 1109, 1118 (N.D. Cal. 2001), guating Hospital Corp. of
Americav. Federal Trade Comm'n, 807 F.2d 1381, 1389 (7*" Cir. 1986). Evidence of a“mere possibility”

of prohibited restraint or tendency toward monopoly isinsufficient. ETC v. Consolidated Foods Corp., 380
U.S. 592, 598 (1965).

In order to determine whether there is anticompetitive activity as athreshold metter plaintiff must
define the relevant market. The parties do not agree on the relevant market. Plaintiff urges that the market is
online sales, defendants look to indusiry-wide sales. While defendants argue for awider market definition
they assert that even applying plaintiff’s proposed definition of online book saes, Borders.com represented a
de minimis share of the market, about 1% of dl book sales through online sdes channds. See Kessdl Decl.
a 114. Asamatter of law, “foreclosure of ade minimis share of the market will not tend * substantialy to
lessen compstition.”” Brown Shoe Co. v. United States, 370 U.S. 294, 329 (1962).

Pantiff counters that the defendants have only given grosstotd estimates as part of the declaration of
Steven Kessdl and thus the court cannot rule on this issue as part of a motion for summary judgment since it
asserts defendants sales figures are based on “inadmissible hearsay.” Pl. Opp. at 17:13-19, citing Fed. R.
Civ. P. 56(e)(summary judgment affidavit cannot recite hearsay”). Plaintiff, correctly anticipating that on reply
defendants would bolster their evidence argues that plaintiff is entitled to cross-examine defendants on their
evidence and to take discovery on this point. Flaintiff therefore requests a continuance under Rule 56(f). See
Katrid Dedl. & 3. While the court suspects that ultimately discovery will in fact show that Border’s share
of the market was de minimis, it concurs with plaintiff that summary judgment is not appropriately granted
based on unsubstantiated “estimates,” especialy at this early stage of the proceedings. Thus the court grants
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plantiff’s request for a continuance on this claim o that the parties may engage in discovery. The court will
forbear ruling on defendants motion for summary judgment &t this point.

The court is not persuaded, however that plaintiff has adduced any more religble evidence on this
claminits mation for judgment on the pleadings. Plaintiff asserts that he may show “merdy that the Sze of
the entities involved * makes them suspect in light of Congress' design to prevent undue [economic]
concentration.”” Pl. Mot. For Judgment on the Pleadings at 19:1-7, quoting Domed Stadium Hotel, Inc. v.
Holiday Inns, Inc., 732 F.2d 480, 492 (5" Cir. 1984). The“evidence’ plaintiff relies on to demondrate that
the Agreement is suspect is Amazon.com'’s public statement that it isthe “ Earth’ s Biggest Bookstore” and

“the leading online retailer of books’ and that Bordersis the largest operator of mall-based bookstores.
Leaving asde for the moment the fact that plaintiff is switching rdevant market definitions mid-stream (online
books vs. dl books sdes), these aleged admissions in no way condtitute evidence on which this court would
grant amotion for judgment on the pleadings.

Moreover, plaintiff’s clam that Borders.com was becoming a force to be reckoned with based on its
revenue growth rate insults the court’ sintelligence. Firgly the revenue growth rate declined dramaticaly
from 289 percent in 1999 to 53.1 percent in 2000, at the same time that Borders.com’ s losses increased.
Since Borders.com sold such asmdl relaive number of books online, alarge internd percentage increase

does not correlate with alarge increase in market share for online book sales.

V. Liability under Sate Law Clams

Liability on the state law clams is derivative of the federa antitrust daims. Plaintiff aleges that
defendants were unjustly enriched a the expense of plaintiff and members of the class who made purchases
from defendants during the class period by entering into the Agreement and by engaging in anti-competitive
practices. FAC 190. Paintiff further contends that given such unlawful conduct, plaintiff is entitled to the
disgorgement by defendants of their ill-gotten gains. FAC 1 92-93.

Defendants argue that there is no state law ligbility because thereis no federd liability. Although the court has
not made afina determination on the federd law clams, an independent basis exigts for dismissing the unjust
enrichment dam.
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Paintiff cannot assert an express contract between him and one of the defendants in order to establish
ganding, while dso bringing aclam for unjust enrichment. A plaintiff may recover for unjust enrichment only
where there is no contractud relationship between the parties.

Under Cdifornialaw, unjust enrichment is an action in quasi-contract. Paracor Fin. v. Gen. Elec.

Capital Corp., 96 F.3d 1151, 1167 (9th Cir. 1996). An action based on quasi-contract cannot lie where a

valid express contract covering the same subject matter exists between the parties. 1d. (ating Wal-Noon
Corp. v. Hill, 45 Cal. App. 3d 605, 613 (1975); see dso Lance Camper Mfq. Corp. V. Republic Indem.
Co., 44 Cal. App. 4th 194, 203 (1996).

Haintiff’s unjust enrichment clam expresdy incorporates by reference the dlegation thet plaintiff

“purchasad books directly from &t least one of the [d]efendants” FAC 110. Paintiff isclaming restitution
for overpayments made by himsdlf and class membersin their purchases of books from Amazon or Borders,
which resulted from defendants dleged unlawful practices. These damages result from the direct purchase
which, under the Caifornia Commercia Code, creates an express contract between the buyer and sdler.
See Cal. Com. Code 88 2106(1) & 2204(1). Accordingly, avalid express contract covering the same
subject matter exists between the parties, and therefore an action in quasi-contract is ingppropriate.

It should be noted that plaintiff contends that he should nevertheless be permitted to plead unjust
enrichment in the dternative. Such an dternaive dam might be stated if in count eight plaintiff aleged that no
express agreement existed between plaintiff and either defendant. Instead, plaintiff has pleaded the opposite
and relies on that contract asthe basis for standing in the case at bar. See FAC §10. Even though Rule
8(e)(2) of the Federd Rules of Civil Procedure dlows a party to sate multiple, even inconsstent dams, it
does not dter a subgtantive right between the parties and accordingly does not dlow a plaintiff invoking state
law to an unjust enrichment claim while dso dleging an express contract. See, e.0., New Paradigm Software

Corp. v. New EraNetworks, Inc., 107 F. Supp. 2d 325, 329 (S.D.N.Y. 2000); Allied Vison Group, Inc. v.
RLI Professond Techs., Inc., 916 F. Supp. 778, 782 (N.D. 11l. 1996); Klutsy v. Taco Bell Corp., 909 F.
Supp. 516, 521 (S.D. Ohio 1995). Asaresult, plaintiff cannot assert his unjust enrichment claim in the

dternative.
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Because plantiff cannot dlege in good faith, while maintaining his other daims, that no contract exists
between himsdlf and either Amazon or Borders, this court dismisses plaintiff’s unjust enrichment claim without
leave to amend. See, eq., Samuesv. Old Kent Bank, 1997 WL 458434, at *15 (N.D. Ill. Aug. 1, 1997).

CONCLUSION
As st out in detail above, the court findsthat 8 4.3 does not congtitute per se price-fixing. The court

further finds that 8§ 4.3 isan ancillary provison, however, currently the record is not sufficiently developed for
the court to determine whether the Agreement has an anti-competitive effect. Nor does the court have
aufficient evidence before it to rule on defendants motion for summary judgment on the issue of whether the
Agresment condtitutes an impermissible horizontal market alocation.

Haintiff’s motion for judgment on the pleadings on clams of an aleged congpiracy to monopolize the
market is DENIED as plaintiff has not, at this stage of the proceedings, proven intent.
The court dso DENIES plaintiff’ s motion for judgment on the pleadings on the dleged Clayton Act violations,
as plaintiff has not demongirated on the record before the court sufficient anti-competitive effect. The court
adso DISMISSES Haintiff's state law unjust enrichment claim.

Theissue of whether plaintiff has standing by reason of having suffered sufficient antitrust injury is not
clear from therecord. Therefore the parties are requested to addressthisissue. Plaintiff shdl file within
twenty-one (21) days of the date of this order abrief not to exceed 15 pages addressing the issue of antitrust
injury. Twenty-one (21) days thereafter defendants shdl respond aso in a brief not to exceed 15 pages.
There will be no reply briefs. The court will then set afurther hearing on this matter.

Depending upon the court’ s resolution of the antitrust injury issue or if after the hearing the court is il
not able to determine this issue conclusively, the court may ask the parties to conduct a damage study.

IT 1SSO ORDERED.

23




UNITED STATESDISTRICT COURT
For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

Date: March 23, 2004

19

MARILYN HALL PATEL
Chief Judge

United States Didtrict Court
Northern Digtrict of Cdifornia
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ENDNOTES
1. Unless otherwise noted, facts are taken from the Firss Amended Complaint.

2. Unless otherwise specified Declarations referred to in the background section will be thosefiled in
support of the Defendant’ s Motion for Summary Judgmen.

3. Pantiff dleges that Amazon.com’'s “main competition came from, inter dia, itsrival Borders, which
operated the competing website www.borders.com. FAC at 23 (“Prior to the commencement of the
Class Period, Amazon’s main competition in the online sales of books within the United States were
www.borders.com . . . and www.barnesandnoble.com.) (emphasis added) The clear impression which
plaintiff seeksto makeisthat Borders.com was a direct threat to Amazon.com. Both Borders and
Amazon.com denied this dlegation in their answers to the First Amended Complaint. See Border’'s
Answer filed April 23, 2003, 1 23; Amazon’'s Answer filed April 23, 2003, 123. For purposes of a
motion for judgment on the pleadings, defendants denials are assumed to be true. See FDIC v. Hudson,
800 F.Supp. 867, 869 (N.D. Cal. 1990)

4. Borders was taken to task by its shareholdersin a December 2000 SEC filing for itsfallure to have a
clear web dStrategy.

5. Defendant Borders Online Inc. isaso asubsidiary of Borders Group, Inc. and is the assignee of the
agreement that was entered into with Amazon.

6. Thiscourt istherefore cautioned by the Supreme Court’ s admonishment that “the per se ruleisnot [to
be] employed until after consderable experience with the type of challenged restraint.” Broadcast Music,
Inc. v. Columbia Broadcagting Sys., Inc., 441 U.S. 1, 20 n.33 (1979)(“BMI”). Paintiff’s citation to Bhan
v. NME Hospitals, Inc., 929 F.2d 1404, 1412 (9™ Cir. 1991) further supports the notion that a court must
proceed cautioudy before creating new categories for gpplication of the per serule. Likein Bhan, the
court suspects that plaintiffs here seek application of the per se rule “because it greetly smplifies the proof
required.” 1d. at 1410.

7. Paintiff additionaly asserts that the redtriction is enforcegble “by both parties” Id. at 5:2. The court
finds however, that the restriction runs only to Amazon — it requires nothing of Borders.

8. The Supreme Court also rejected the physicians arguments that the agreement was pro-competitive,
that the Court had insufficient experience with hedthcare industry to make a per se determination

9. Amazon.com has not provided the court with the actua study results.
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